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the life-tenant and thereby become entitled to the remainder. Summers v. 
Summers (Ala. 1916), 73 So. 401. 

In Lehnhoff v. Theine, 184 Mo. 346, 83 S. W. 469, an estate was given to 
those who paid for the maintenance of testator, but the court found that 
the one who claimed to have fulfilled the provision was indebted to the 
testator, and as a matter of fact there was no person who answered the re- 
quirements. The same question was before the court in Fiester v. Shepard, 
92 N. Y. 251, on an appeal from the Surrogate court, but the case was dis- 
missed on the grounds that the lower court had no jurisdiction. The writer 
of the opinion in the principal case expresses his dissent from the decision of 
the court, and cites Dennis v. Holsapple, 148 Ind. 297, 47 N. E. 631, 46 
L. R. A. 168, 62 Am. St. Rep. 526, in support of his dissent. The theory of 
the dissent is that where an intention clearly appears in a will that a gift 
should vest in a person to be ascertained upon the happening of a certain 
event or by the performance of certain conditions, the will is not void for 
uncertainty, but the gift will vest in such person who does answer the de- 
scription, for example, the determination of the members of a class. See 
Festing v. Allen, 12 M. & W. 279. If the vesting of the gift may depend 
upon a contingency, then, as was decided in Stubbs v. Sargon, 2 Keen 256, 
an event to happen in the future may form part of the original description 
of the devisee. See in accord Howard v. American Peace Soc, 49 Me. 288; 
Shepard v. Shepard, 57 Conn. 24, 17 Atl. 173. 

Workmen's Compensation Act — Exclusive Character of Remedy. — In 
an action under §§1902-1908, Code of Civ. Proa, by an intestate's surviving 
brothers and sisters against his employer to recover damages resulting from 
intestate's death caused by the employer's negligence, the employer interposed 
the Workmen's Compensation Act as a defense, it appearing that the de- 
ceased was employed in an occupation to which the Act applied, and that he 
left no wife, children, or other kin answering the description of those en- 
titled to compensation under the Act. The Supreme Court sustained plain- 
tiff's demurrer to this answer. Shanahan v. Monarch Engineering Company, 
156 N. Y. Supp. 143. The Appellate Division affirmed this decision in 159 
N. Y. Supp 257. On appeal to the Court of Appeals it was held that the 
order of the Appellate Division be reversed on the ground that the remedy 
provided by the Workmen's Compensation Act was exclusive, and that 
the surviving adult brothers and sisters of a servant killed in service had 
no right of action. Shanahan v. Monarch Engineering Co. (N. Y. 1916), 
114 N. E. 795- 

The principal case turns upon the construction of the statute providing 
a remedy for death of an employee. The court construes the word "ex- 
clusive," appearing in §11 of the Act as meaning that the remedy provided 
by the Act for those enumerated as beneficiaries, not only excludes any other 
action by them, but it also excludes any action by those not enumerated. 
Hence the plaintiffs in this action, not being named as beneficiaries in the 
Act, cannot maintain an action. The rule of statutory construction involved 
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is that where a statute institutes a new remedy for an existing right, it does 
not take away a pre-existing remedy without express words or necessary 
implication. Applying this rule to the principal case, it would seem that 
the correct result was reached. The same rule was applied with the opposite 
result in Colorado Milling & Elevator Co. v. Mitchell, 26 Colo. 284, 58 Pac. 
28. The, Colorado statute in the latter case was, however, silent as to the 
exclusiveness of the remedy. If damages for wrongful death are punitive 
as well as compensatory, it would seem that the construction adopted by the 
New York Court might, in certain cases like the principal one, allow an 
employer to escape the consequences of his negligence; but unless the word 
"exclusive" as used in the New York statute can be interpreted to mean 
that the remedy provided is exclusive so far as provision is made for bene- 
ficiaries, and that as in this case no provision was made for adult brothers 
and sisters, then the old remedy applies, there is no escape from the con- 
clusion of the New York Court. 

Workman's Compensation Act— What is Hazardous Employment? — 
On appeal to the New York Court of Appeals, the case of Fogarty v. Na- 
tional Biscuit Co., 161 N. Y. Supp. 937, was reversed, holding it not neces- 
sary that the deceased have been himself immediately engaged in a hazard- 
ous occupation, but that the statute is satisfied if the deceased were doing 
sn act, at the time of the accident, which was fairly incidental to the prosecu- 
tion of a business enumerated in the statute as "hazardous." Fogarty v. Na- 
tional Buscuit Co. (N. Y. 1917), 115 N. E. — . 

For a criticism of the decision in the lower court, see 15 Mich. L. Rev. 528. 



